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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final order entered February 15, 1956 by 
the United States District Court for the District of Columbia, after writ¬ 
ten and oral argument, which order directs the distribution of certain as¬ 
sets of the Sophronia Waters Estate to appellee, Archibald Waters Estate. 

The Notice of Appeal was filed March 15, 1956, and the record filed 
and docketed in this Court on April 20, 1956. 

Jurisdiction is conferred on this Court by Title 28, Section 1291 of 
the United States Code (1952 ed.). 
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STATEMENT OF THE CASE 

Sophronia Waters was a resident of the District of Columbia and 
died January 8, 1943. Her will, dated September 12, 1939, was admitted 
to probate on April 12, 1943 (JA 1). According to the petition for probate 
filed February 26, 1943, at the time of her death she was possessed of: 

$591. 00 cash in her home, $676.15 on deposit in a Building Association, 
and household furniture and furnishings valued at $150. 00. Distribution 
of this estate was made pursuant to the Executor’s First and Final Ac¬ 
count, approved June 23, 1944. All furniture, clothing and personal ef¬ 
fects were distributed to her niece, Nellie Freeburg, a $100. 00 specific 
legacy to Raymond Lawrenson and $487. 67, net residuary estate, all cash, 
to her brother, Archibald O. Waters. She owned no real estate at the time 
of her death. 

Sophronia owned one other property interest at the time of her death 
in 1943 which was neither administered nor distributed and to which no refer¬ 
ence was made in the original administration of her estate. 

She had a vested remainder interest (a 1/13 interest) in the residu¬ 
ary estate of her uncle, Gabriel Edmonston, who had died testate a resi¬ 
dent of the District of Columbia on May 16, 1918 (JA 15). (This interest 
vested in Sophronia as the daughter of "Marcella Waters" named in Ed- 
monston’s will (JA 5).) Sophronia’s share in the Edmonston Estate was 
subject to the life interest of Gabriel’s widow, Roberta Edmonston, who 
lived until March 18, 1954 (JA 16). The Edmonston residuary estate was, 
as of Sophronia’s death in 1943, composed entirely of personalty (JA 16). 
Sophronia also had a remainder interest in the Edmonston family resi¬ 
dence, subject to the Edmonston widow’s life estate. This residence was 
sold with Court permission in 1954 following the widow’s death (JA 17). 

Following the 1954 death of the Edmonston widow-life-beneficiary, 
the remainder interests were distributed by the Administrator d. b. n. c. t. a. 
of the Edmonston Estate to the various remaindermen—including Sophronia’s 
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estate (which had been reopened in 1954 for that purpose) (JA 16, 17). 
Sophronia’s estate on June 27, 1955, received from the Edmonston Es¬ 
tate sums which after expenses totaled $14,187.75. Said amount com¬ 
prised Sophronia's 1/13 remainder interest in the residuary estate and 
in the family residence plus partial shares of other remaindermen who 
had predeceased her (JA 8, R 11). 

On November 4, 1955, Sophronia's Administrator d. b. n. c. t. a. pe¬ 
titioned the Probate Court below for instructions as to distribution of this 
newly-received property: either to the Estate of Archibald O. Waters 
(appellee herein) under the residuary clause (Article Fourth) of Sophron- 
ia’s will, or to the Estate of Nellie Free burg (appellant herein) under the 
same article (JA 7). Nellie Freeburg and Archibald Waters were legatees 
named in Sophronia T s will and both of them survived Sophronia. Both of 
them, however, had died prior to the end of the Edmonston life estate 
March 18, 1954 (JA 9). 

After written and oral argument, in which the appellee (Archibald 
Waters Estate) claimed entitlement under Article Fourth of Sophronia's 
will and appellant (Nellie Freeburg Estate) claimed under Article Second 
and Article Fourth of the will, the Court held in a Memorandum and Order 
dated February 15, 1956, that appellee (Archibald Waters Estate) was en¬ 
titled to the entire sum under Article Fourth, and directed distribution 
accordingly (JA 13). 

Appellant, Estate of Nellie Freeburg, appeals from that Order. 
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STATEMENT OF POINTS 

1. The Court below erroneously failed to hold that in Article Second 
of her will Sophronia Waters bequeathed all of the personal property owned 
by her at the time of her death (except money), including a remainder in¬ 
terest in personalty, to Nellie Freeburg. 

2. The Court below erroneously failed to hold that, to the extent 
that the Estate of Nellie Freeburg does not take under Article Second above, 
the said Nellie Freeburg Estate is entitled to the entire proceeds of the two 
remainder interests owned by Testatrix at the time of her death under the 
residuary clause, Article Fourth of said will. 

SUMMARY OF ARGUMENT 

I. Introduction fThe Nature of the Property) 

Sophronia Waters’ remainder interest in the Gabriel Edmonston res¬ 
iduary estate was personal property. This is so because such real prop¬ 
erty as was originally contained in his estate was, pursuant to his will, 
converted into personal property many years prior to Sophronia’s death. 

(Sophronia’s remainder interest in the family residence is considered 
separately in Section IV, infra .) 

This personal property interest was not mentioned in the original ad¬ 
ministration of Sophronia’s estate. Not until her estate was reopened (in 
1955) was the Edmonston interest noted in the records of Sophronia’s es¬ 
tate. The proceeds of that remainder have not yet been distributed by her 
estate. 
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n. Article Second of the Will of Sophronia Waters 

When Testatrix said in Article Second of her will that Nellie Free- 
burg was to receive, in addition to furniture, jewelry and clothing, M AU 
other personal property of any nature, except money" — she meant all 
personal property, except money. "Personal property", in general, in¬ 
cludes everything except real property. Therefore Sophronia*s person¬ 
alty interest in the Edmonston estate passed to Nellie Freeburg under 
Article Second. The Nellie Freeburg Estate (appellant) is therefore en¬ 
titled to the Sophronia Waters share of the proceeds from the Edmonston 
residuary estate now subject to distribution. The rule of ejusdem generis 
does not serve to limit the words "personal property", because Testatrix 
negatived any such presumption by asserting that personal property "of any 
nature" was included in the bequest. 

m. Article Fourth of Sophronia Waters* Will 

In disposing of her residuary estate, Testatrix clearly provided that 
if Archibald Waters predeceased her, the entire residuary was to go to 
Nellie Freeburg. Testatrix then went further to provide that if Archibald 
could not "personally take" the property, it should go over to Nellie. 

Archibald could not "personally take" the property during his life¬ 
time because of the intervening life estate of the Edmonston widow. He 
cannot now "personally take" it because he is dead. To give this property 
to his heirs instead of those of Nellie Freeburg would be directly contrary 
to Testatrix* desires, for she expressly provided that, in the event of 
Archibald’s prior death, the property should pass to Nellie, "not to any 
other heirs or next of kin of . . . Archibald O. Waters". 

Awarding the funds to Nellie’s estate would be in accord with the gen¬ 
erally accepted rule of construction which is that, where a testator, in 
bequeathing a property interest which is not subject to immediate pos¬ 
session, makes a gift over to a second legatee if his first legatee should 
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die, the first legatee must live to have the right of possession in order to 
bar the second legatee. The first legatee here (Archibald) did die before 
the property right ripened into one of possession. Thus, the right to take 
passed over to the second legatee (Nellie Freeburg) and her heirs. 

IV. The Proceeds From the Family Residence 

Unlike Testatrix 1 remainder interest in the Edmonston estate, her 
remainder in the family residence was an interest in real property. 

This real property interest, therefore, did not pass to Nellie Free¬ 
burg as "personal property" under Article Second. 

This interest does go to Nellie’s estate under Article Fourth. The 
arguments in Nellie’s favor in Section HI apply both to personalty and 
realty. 

If this Court should conclude that Testatrix’ interest in the Edmon¬ 
ston residuary estate (personalty) should go, for example, to the Nellie 
Freeburg estate, and the interest in the realty to the Archibald Waters 
estate (appellee), the appropriate amounts attributable to each source may 
be easily segregated. 


ARGUMENT 


I. Introduction fThe Nature of the Property) 

This Court is asked to determine how the proceeds of the remainder 
interests which Sophronia Waters had in the Gabriel Edmonston Estate are 
to be distributed under her will. No facts are in dispute. 

Before examining Sophronia’s will, appellant will discuss below the 
nature of the property interest in the Edmonston Estate distribution of which 
is here in question. 



A. THE EDMONSTON “ESTATE" 

Gabriel Edmonston died May 16, 1918, leaving an administerable 
estate composed chiefly of personalty. * ** Under his will (JA 4) he gave his 
widow a life income interest in his residuary estate, with remainder in¬ 
terests to 13 relatives, chiefly nieces and nephews, one of whom was his 
niece, Sophronia Waters. Until the Edmonston widow's death on March 18, 
1954, the Gabriel Edmonston Estate was administered by her as Executrix 
under court supervision. She, as beneficiary, received the income there¬ 
from. Pursuant to her powers under the will the Executrix converted all 
the real estate into personalty by 1926 (JA 16). In addition to this admin - 
isterable estate was the family residence in which the widow was given a 
life estate. The same 13 relatives had remainder interests in this realty. 
(Hereinafter when the Edmonston "Estate" is referred to, it is intended to 
mean the residuary estate, administered by the widow-executrix until 1954.) 
To the extent the proceeds from the sale of the family residence should be 
treated differentlyfrom the "estate," they may be easily segregated. The 
question of the family residence is discussed separately at p.14 infra . 

B. SOPHRONIA WATERS’ INTEREST IN THE EDMONSTON 

ESTATE WAS AND IS PERSONALTY. 

As noted in the preceding section, at the time Gabriel Edmonston 
died in 1918, his residuary estate consisted primarily of personalty. 

At the date of Sophronia's death, January 8, 1943, the Edmonston 

Estate was all personalty—consisting of $120, 534. 05 in mortgage notes 

and cash (JA 16). Thus, Sophronia at the time of her death had an interest 

* * 

in personalty. Remainder interests in personal! y, as well as realty, are 

* Gabriel Edmonston’s Estate as of date of death consisted of: cash and jewelry $2.118.79; stocks and bonds 
$16,384.00; mortgages and notes $18,500.00; sale contract on realty in the amount of $6,800.00. constituting 
personalty by equitable conversion; for a total of $43,802.79. Real estate amounted to $36,002.00. These as¬ 
sets less $2,600.00 of debts constituted the residuary estate of the decedent (JA 16). 

** Even assuming that Edmonston's directions to his Executors to sell the real property in his estate were not 
so mandatory as to cause his real property to be converted into personalty as of his death by equitable conver¬ 
sion, the fact of actual conversion had occurred long prior to Testatrix" (Sophronia Waters) death, so that her 
remainder interest was personalty. See 3 Page on Wills (Lifetime Ed.) Sections 133S. 1345. 
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well recognized in the law. American Security and Trust Company v. Sul¬ 
livan , 72 F. Supp. 925, 930 (D. C.D.C. 1947); 33 American Jurisprudence , 
Life Estates, Remainder, etc. Sections 51, 64. This interest in person¬ 
alty which Sophronia owned as of her death in 1943 did not automatically 
vest, pass or descend to her legatees or heirs. As personalty, its title 
passed to and was subject to administration by her Executor. Cunningham 
v. Rodgers , 50 App. D. C. 51, 267 Fed. 609 (1920), affirmed, 257 U.S. 

466. 

In the 1943-44 administration of Sophronia’s estate, no reference in 
any document on file with the Court was made to the Edmonston Estate or 
to her remainder interest therein. Not until May 25, 1955, when the new 
Administrator d. b. n. c. t. a. of Sophronia’s estate filed his Inventory of 
Money and Debts was the Edmonston remainder interest acknowledged. The 
cash proceeds of the remainder are now in Sophronia’s estate ready for dis¬ 
tribution as directed by this Court. 

n. Article Second of the Will of Sophronia Waters 

Article SECOND of the will provides as follows: 

’’SECOND: I give and bequeath to my niece, MRS. 

NELLIE L. FREEBURG of 3115 Mt. Pleasant Street, North 
West, Washington, D. C., all of my furniture and all of the 
other contents that shall be in my home at the time of my 
death; also all of my jewelry, clothing and all other person¬ 
al property of any nature, except money, which may belong 
to me at the time of my death. 

”In the event, however, that my said niece, MRS. 

NELLIE L. FREEBURG, should predecease me, then and 
in that event, I direct that the aforesaid personal property 
shall go to my cousin, MRS. MAY DOYLE of 2839 - 27th 
Street, North West, Washington, D. C. ” 

The question to be decided with respect to the above Article is the 
scope of the words ’’all other personal property of any nature”. Do such 
•words embrace Testatrix’ personal property interest in the Edmonston 
Estate ? 

Generally speaking, ’’personal property” embraces all property of 
any kind except real estate: 
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"A bequest of v personal property' includes every form 
of personal property from whatever source it may be de¬ 
rived; that is, everything except real, property." 

Page on Wills , Vol. 3, Lifetime Ed. p. 44, Sec. 964. 

The Court below did not favor us with an explanation of why it con¬ 
cluded that the remainder interest did not pass under Article Second. How¬ 
ever, the argument raised before that Court against such a construction, 
by the present appellee—Estate of Archibald Waters—was based on the 
rule of ejusdem generis , and will be briefly discussed. 

The nature and scope of the ejusdem generis rule of construction has 
been defined by the United States Supreme Court: 

"It is doubtless true that in the construction of wills, 
as well as of statutes, where certain things are enumera¬ 
ted, and a more general description is coupled with the 
enumeration, that description is commonly understood to 
cover only things ejusdem generis with the particular 
things mentioned. This is because it is presumed the 
testator had only things of that class in mind; but this 
rule of construction rests on a mere presumption, easi ¬ 
ly rebutted by anything that shows the larger subject 
was in fact in the testator's view." Given v. Hilton, 95 
U.S. 591 (1877); In re Astor's Estate , 62N.Y.S. 2d 117, 

187 Misc. 27 (1946). (Emphasis added) 

It is conceded that ejusdem generis might properly have been applied 
to a case such as this where furniture, household contents and jewelry are 
listed if such enumeration had been followed merely by: "such other per¬ 
sonal property or effects", or perhaps just "personal property 1 ’. But here 
we find the Testatrix stating that "other personal property of any nature" 
shall pass under Article Second. If it had been intended by the Testatrix 
that the general words "personal property" were to be limited to the per¬ 
sonal effects and furnishings earlier described, it would have been unnec¬ 
essary and, indeed, inconsistent for her to have added the additional and 
all-inclusive words "of any nature". 

Further, if one assumes that the Testatrix had in mind simply tangi¬ 
ble articles of personal and household nature, it was unnecessary for her 
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to exclude from the term personal property "money" (which money—as 
of date of death—included cash on hand and on deposit). This specific 
exclusion indicates that the term "personal property" was expected and 
intended to mean more than furnishings and effects. 

In Summary 

It is submitted that a reasonable interpretation of Article Second of 
Testatrix* will is that all personal property of any nature , except money, 
shall pass under that Article—because that is what the Article says. There¬ 
fore, the right to the proceeds of the Edmonston Estate, which were and 
are personalty, passed under Article Second to Nellie Freeburg; thus her 
estate, appellant herein, is entitled to the distribution in question. 

m. Article Fourth of the Will of Sophronia Waters 

To the extent this Court rules that the property in question does not 
pass to appellant under Article Second, Article Fourth must be considered. 

Article FOURTH of Testatrix* will provides for the disposition of her 
residuary estate as follows: 

"FOURTH: All of the rest, residue and remainder of 
my estate, real, personal and mixed, of whatever nature 
and wheresoever situate, which at the time of my death 
shall belong to me, or shall be subject to my disposal by 
will, I give, devise and bequeath to my brother, ARCHI¬ 
BALD O. WATERS of 355 Carlton Avenue, Borough of 
Brooklyn, City and State of New York, to have and to hold 
unto himself, his heirs, executors, administrators, and 
assigns forever. 

"In the event, however, that my said brother, ARCHI¬ 
BALD O. WATERS, shall not survive me, or in the event 
that my said brother shall die in the course of, or as the 
direct result of the same accident, epidemic or other calam¬ 
ity as shall cause my death, or if for any other reason my 
said brother, ARCHIBALD (X WATERS, cannot personally 
take my aforesaid residuary estate, then and in that event, 



I give, devise and bequeath my aforesaid residuary es¬ 
tate to my niece, MRS. NELLIE L. FREEBURG, men- 
tioned in Paragraph *SECOND* of this my Will, to have 
and to hold unto herself, her heirs, and assigns forever . 
In other words, I direct that in the event of the prior de- 
cease of my brother, ARCHIBALD O. WATERS, my res¬ 
iduary estate shall go to my niece, MRS. NELLIE L. 
FREEBURG, an d not to any other heirs or next of kin 
of my said brother, ARCHIBALD O. WATERS ." 
(Emphasis added) 


TESTATRIX* INTENT 

The Testatrix clearly provided that if Archibald Waters predeceased 
her, the residuary estate would pass to Nellie Freeburg and her heirs. 

But Testatrix did not leave it at that; she said that if for " any other rea ¬ 
son" Archibald cannot M personally take” the property, it goes to Nellie 
or her heirs. 

As pointed out in Section I of this brief, Archibald himself did not 
"take M any of the Edmonston Estate interest from Testatrix. Archibald 
could not take possession or enjoyment in 1943 when Sophronia died be¬ 
cause the prior life interest of the Edmonston widow intervened. Archi¬ 
bald did not even personally take the "future interest" in remainder—the 

remainder was personalty and was never administered or distributed to 

* 

any beneficiary by the Executor. Archibald has since died. He cannot 
now "personally take" this interest. Now to award this sum to his heirs 
instead of those of Nellie Freeburg for whom Testatrix expressly declared 
a preference would be contrary to Testatrix* intent The Court below 
erroneously held to the contrary. 

It would also be contrary to the accepted rules of construction. 


♦ it is not appellant's purpose to argue that ignorance or errors in distribution can defeat a legatee's 
clear right under a will, or to dispute that a legatee's title to personalty, when rightfully received. re¬ 
lates back to the testator’s death. It is important here, however, to determine what Archibald did and 
could "personally take" during the period of administration, since the will uses those words in determin¬ 
ing who is entitled. 










THE LAW 


Article Fourth embodies a testamentary gift, with a bequest over 
in the event of the death (or other incapacity) of the first legatee. The 
law is fairly well settled that when T makes a bequest "to A, but if A 
die, then to B” — if A survives T, A takes the legacy, forever barring 
B; but this is true if and only if the property in question is subject to 
possession at T’s death. If the property is not amenable to possession 
or enjoyment as of T’s death (because of a preceding life estate, for ex¬ 
ample), then A must survive the period of suspended possession in order 
to take. (This would seem to apply a fortiori when the Testatrix provides 
for a gift over in the event the first legatee cannot ’’personally take” the 
property.) 

This Court recognized the above stated rule in Pyne v. Pyne, 154 
F. 2d 297, 302 (App. D. C. 1946), quoting with approval from a Maryland 
decision: 


” ’As a general rule, it is certainly true that in the 
case of an immediate gift, with a bequest over in the event 
of the death of the first or preceding legatee, the event of 
death is referable to the life-time of the testator. But it 
is explicitly laid down as text law that this construction is 
only made ex necessitate rei, from the absence of any other 
period to which the words denoting the event of death can 
be referred. Consequently, where there is another point 
of time to which such dying may be referred, as in the case 
where the bequest is to take effect in possession after a life- 
estate, or at any period subsequent to the testator’s death, 
the words may be considered as extending to the event of 
the legatee dying in the interval between the testator’s death 
and the period of vesting in possession, or the time of ac¬ 
tual distribution , as will best promote the intention of the 
testator, to be gathered from the context of the will. 3 
Jarm. Wills, 611.’ ” (Emphasis added) 

The same conclusion is explained in 3 Jarman on Wills (8 ed.), 

p. 2026: 
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"In all the preceding cases it will be observed, that 
the gift to the person on whose death under the circum¬ 
stances described, the substituted gift was to arise, was 
immediate, i. e., to take effect in possession, so that the 
Court was placed in the alternative of construing the words 
either as applying exclusively to death in the lifetime of the 
testator, or as to extending to death sat any time, the will 
supplying no other period to which the words could be re- 


■ i v ^j 

i)#*T7r 


ferred; but where the two concurrent or alternative 


are preceded by a life or other partial interest, or the 


enjoyment under them is otherwise pi: 


is open to a third construction, namely, that < 


the words in question to the event of death oe 


fore the period of possession or distribution. In such 


the original legatee surviving that period becomes absolute¬ 
ly entitled." (Emphasis added) 


The editors of American Jurisprudence sum up the matter as follows: 


"In the later English cases and in the greater number 
of American jurisdictions the presumption is that words of 
survivorship refer to the period of distribution of the estate 
in remainder unless a special intention to the contrary is 
expressed by the language of the will. As a general rule, 
words of survivorship in a legacy are referable to the time 
of the testator T s decease, so as to avoid lapse; but where 
a life or other interest is interposed before the period of 


distribution, the words of survivorshi 


to the 

more modern authorities, are more o 

rTwmm 

inte 

nd 

ed 

to re- 


late to the latter period ." 33 Am. Jur. , Life Estates, 
Remainders, etc., Sec. 122, p. 581. (Emphasis added) 


The Testatrix’ proviso in her will here that Archibald must live to 
be able to "personally take" the estate can also be compared to the cases 
where a testator has provided for gift to A, but if A die before the gift 
is "received" (or the gift is "payable"), then to B. In the majority of 
cases the date of actual distribution of the property is held to be the de¬ 
termining date from which to refer the first legatee’s d e a th, i. e., if the 
first legatee dies before distribution, the second legatee takes. Jarman , 
op. cit. pp. 2040, 2043. As discussed earlier herein there has as yet 
been no distribution of the remainder interest or its proceeds. 
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In Summary 

Archibald Waters, as a person, did not and could not personally 
take the property here in question. The will provides that in such case 
the property shall go to Nellie Freeburg or her heirs. 

Even without the phrase ’’personally take”, the favored rule of con¬ 
struction is that where the first alternative legatee fails to survive the 
period required before possession can be had, the second alternative 
legatee (Nellie Freeburg) should take. 

Testatrix* intention as expressed in her will, and the controlling 
principles of law, require distribution of the subject property to the ap¬ 
pellant, Nellie Freeburg Estate. 

IV. The Proceeds from the Family Residence 

A. WAS TESTATRIX* REMAINDER REALTY OR PERSONALTY? 

What was Testatrix* interest in the family residence ? Was it realty 
or personalty? The residence was specifically given by Edmonston’s will 
to Edmonston*s wife Roberta ’’during such time as she shall remain my 
widow". No power of sale or other powers were given the Executors of 
his estate over this property during her lifetime. Only after the widow's 
death in 1954 — and then for purposes of distribution — was the personal 
representative of Edmonston enabled to sell the property. 

Appellant submits that upon Edmonston* s death, the 13 remainder¬ 
men acquired a vested remainder in "real property" as to the residence— 
and that Testatrix (Sophronia Waters) as of the date of her death in 1943 
had a remainder interest in said property, which interest was in the na¬ 
ture of real property. 

Appellant therefore concedes that it has no entitlement under Article 
Second of Testatrix* will (gift of "personal property") to the proceeds of the 
sale of the residence—since at the time of her death, Testatrix* interest 
in that property was in the nature of realty. 
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Appellant submits, however, that it is entitled to the proceeds of 
the sale of the share of the residence, along vrith the proceeds from the 
"estate" under Article Fourth. The arguments made in part m of this 
brief are pertinent to proceeds from realty as well as to personalty. 
Archibald was not able during his lifetime to "personally take" the prop¬ 
erty or its proceeds, in possession or enjoyment. The authorities cited 
in part m (pp. 12-13) apply equally to realty or personalty. 

B. SEGREGATION OF AMOUNTS 

The Court records of the Estate of Gabriel Edmonston show that the 
net proceeds of the sale of the family residence amounted to $17,672.15. * 
This sum when added to the net proceeds of the administerable "estate" 
of Gabriel Edmonston totaled $129,122.34 (JA 17). This sum was distri¬ 
butable in 13 equal shares to those nieces and nephews (or their estates) 
who were living at Edmonston* s death in 1918. 13. 7% (17,672.15/129, 

122. 34) of each share, therefore, represented proceeds from the sale of 
the realty—86. 3% being attributable solely to the personal property in the 
residuary estate. 

If this Court concludes that the proceeds from the 1954 sale of die 
family residence should, for example, pass to Archibald and the proceeds 
from the personal property in the Edmonston "Estate" to Nellie Freeburg— 
a simple division of the fund for distribution (on a 86-14% basis) could be 
made to reflect such a conclusion. 


* Per First and Final Account of the Administrator d.b.n.c.t.a. of the Edmonston Estate, filed May 9. 
1955. Sale price of the land was $20,000.00. There were expenses of sale in the amount of $1. 327.S5 
and Administrator’s commission of $ 1,000.00 (at 5^. leaving a net of $17.672.15. Admin. No. 24.771. 
United States District Court for the District of Columbia Holding Probate Court. 


16 


V. CONCLUSION 

The Order of the Court below should be reversed, and the appellee. 
Administrator d. b. n., c. t. a. of the Estate of Sophronia Waters should 
be directed to distribute the entire fund in question to the appellant, the 
Administrator of the Estate of Nellie Freeburg, deceased. 

Respectfully submitted, 

R. Russell Eagan 

Charles R. Cutler 

800 World Center Building 
Washington 6, D. C. 

Attorneys for Appellant 
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JOINT APPENDIX 

PLEADINGS AND DOCUMENTARY EVIDENCE 

[ Filed April 20, 1956 in U.S. Court of Appeals] 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

In Re: Estate of Sophronia Waters, ) 

Deceased. ) Administration No. 61,274 

Raymond M. Lawrenson, Jr., j [ Filed February 8, 1943, 

Administrator, D. B. N., C. T. A., j Clerk of Probate Court] 

Petitioner, ) 

vs. ) 

Bank of Galesburg, Galesburg, Illinois, l 

Administrator of the Estate of l 

Nellie L. Freeburg, deceased, l 

and x 

Victoria John Waters, v 

Executrix of the Estate of c 

Archibald O. Waters, deceased, j 

Respondents. ) 

UNITED STATES OF AMERICA x M 

) 88 : 

District of Columbia ) 

BE IT REMEMBERED, that in the United States District Court for 
the District of Columbia, at the City of Washington, in said District, the 
following papers were filed and proceedings had, in die above entitled 
action, to wit: 

IN THE NAME OF GOD, AMEN 
I, SOPHRONIA WATERS, unmarried, residing at 3115 ML Plea¬ 
sant Street, North West, Washington, D. C., being of sound and dispos¬ 
ing mind and memory, and considering the uncertainty of this life, do 
hereby make, publish and declare this to be my Last Will and Testament, 
as follows: 

FIRST: I direct that any and all of my just debts, funeral and testa¬ 
mentary expenses be paid as soon after my decease as may be practica¬ 
ble. 
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SECOND: I give and bequeath to my niece, MRS. NELLIE L. FREE- 
BURG of 3115 Mt. Pleasant Street, North West, Washington, D. C., all 
of my furniture and all of the other contents that shall be in my home at 
the time of my death; also all of my jewelry, clothing and all other per¬ 
sonal property of any nature, except money, which may belong to me at 
the time of my death. 

In the event, however, that my said niece, MRS. NELLIE L. FREE- 
BURG, should predecease me, then and in that event, I direct that the 
aforesaid personal property shall go to my cousin, MRS. MAY DOYLE 
of 2839 - 27th Street, North West, Washington, D. C. 

THIRD: I give and bequeath to RAYMOND M. LAWRENSON, Jr., 
the son of my niece, EDITH M. LAWRENSON, the sum of One Hundred 
and 00/100 $100.00) Dollars. 

In the event, however, that the said RAYMOND M. LAWRENSON, 

Jr., should predecease me, then and in that event, I give and bequeath 
the said One Hundred and 00/100 ($100.00) Dollars to his son, RAYMOND 
M. LAWRENSON, 3rd. 

FOURTH: All of the rest, residue and remainder of. my estate, 
real, personal and mixed, of whatever nature and wheresoever situate, 
which at the time of my death shall belong to me, or shall be subject to 
2 my disposal by will, I give, devise and bequeath to my brother, 

ARCHIBALD O. WATERS of 355 Carlton Avenue, Borough of Brooklyn, 

City and State of New York, to have and to hold unto himself, his heirs, 
executors, administrators, and assigns forever. 

In the event, however, that my said brother, ARCHIBALD O. 
WATERS, shall not survive me, or in the event that my said brother 
shall die in the course of, or as the direct result of the same accident, 
epidemic or other calamity as shall cause my death, or if for any other 
reason my said brother, ARCHIBALD O. WATERS, cannot personally 
take my aforesaid residuary estate, then and in that event, I give, devise 
and bequeath my aforesaid residuary estate to my niece, MRS. NELLIE 
L. FREEBURG, mentioned in Paragraph "SECOND" of this my WiU, to 
have and to hold unto herself, her heirs, and assigns forever. In other 
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words, I direct that in the event of the prior decease of my brother, 
ARCHIBALD O. WATERS, my residuary estate shall go to my niece, 

MRS. NELLIE L. FREEBURG, and not to any other heirs or next of 
kin of my said brother, ARCHIBALD O. WATERS. 

FIFTH: I hereby nominate, constitute and appoint my brother, 
ARCHIBALD O. WATERS, to be the sole executor of this my Last Will 
and Testament, to serve in the District of Columbia and elsewhere, and 
I direct that he shall not be required to give any bond or other security 
for the proper discharge of his duties as executor. 

IN WITNESS WHEREOF, I, SOPHRONI4 WATERS, have hereunto 
subscribed my name and affixed my seal this 12th day of September, in 
the year of our Lord, one thousand nine hundred thirty-nine. 

/S/ SOFHRONIA WATERS 

WITNESSES:- 
3 /S/ Estelle Nauman 

/S/ Maybelle A. Menlendylr 
/S/ Frank E. Davis 

The foregoing instrument was subscribed, sealed, published 
and declared by SOPHRONIA WATERS, as and for her Last Will and 
Testament, in our presence and in the presence of each of us, and we 
at the same time at her request in her presence and in the presence of 
each other, hereby subscribe our names and residences as attesting wit¬ 
nesses this 12th day of September, in the year of our Lord, one thousand 
nine hundred thirty-nine. 

/S/ Estelle Nauman, residing at 6310 Forest St., Brooklyn N. Y. 

/S/ Maybelle A. Menlendylr, residing at 111 East 21st St., Brooklyn, N. Y. 
/S/ Frank E. Davis, residing at * * * * Brooklyn, N.Y. 
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Last Will and Testament of Gabriel Edmonston 

(Administration No. 24,771) 

I GABRIEL EDMONSTON of the City of Washington, District of 
Columbia do make and declare this to be my last Will and Testament 

I give to my wife, ROBERTA, during such time as she shall remain 
my widow, my house No. 1128 Twelfth Street, N. W. in said City of Wash¬ 
ington D. C., the taxes and repairs upon said house during this tenancy to be 
paid by said tenant. I give to my wife ROBERTA all the furniture, plate, 
linen and the whole household equipment in said house absolutely. I give, 
devise, and bequeath all the rest residue and remainder of my estate to 
which I am in any manner entitled, and all to which I shall in any manner 
be entitled at the time of my death, whether real or personal and where¬ 
soever situated, as follows: subject to the payment of all just^expenses 
in respect thereof. I give one moiety of the income there of/my wife 
ROBERTA EDMONSTON as long as she shall live, and the remaining 
moiety of the income thereof I give to my daughter MARY E. MILLER 
so long as she shall live. Should my said daughter die in the lifetime of 
my wife, then I give three fourths of the income of my estate to my wife 
ROBERTA, and the remaining one fourth to my son-in-law WILLIAM 
A. MILLER, during the lifetime of my wife ROBERTA. Should my 

daughter MARY E. MILLER survive my wife ROBERTA, then the 
whole income to be paid to my said daughter for the term of her natural 
life. 

I nominate and appoint my brother ENOCH EDMONSTON and my 
wife ROBERTA EDMONSTON to be the executors of this my Last Will 
and Testament and request that no bond be required of my Said Wife and 
Said Brother as my personal representatives other than such as may be 
deemed proper for the security of creditors. Upon the collection of all 
money due me, whether secured by deed of trust or judgments entered 
to my use I direct them to reinvest the proceeds for the purposes of my 
Will; and whenever they think it desirable, to sell my real estate, or 
any part thereof, and reinvest the proceeds for the purposes of my Will. 
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After the death of my wife ROBERTA and my daughter MART, I 
direct my brother ENOCH, if he be living or if he does not survive, then 
I appoint my son-in-law WILLIAM A. MILLER and my nephew HOWARD 
BEAL to succeed as executors, and direct them to divide all my estate 
equally and per capita, the realty in fee simple and the personalty abso- 

L. 

lutely, between the children of my sisters MARCEI^A and CORNELIA 
and my brother ENOCH who shall be living at the time of my death. But 
6 if any child of my said sisters or my said brother shall have died 

leaving children de Cendant or decendants surviving at the time of my death, 
then the child, or children or decendant of such deceased child to have the 
share the parent would have taken if alive at the time of my death. But 
the share which but for her death would be distributed to my late niece 
LILA C. BRIGHTON (my sister Marcella's child) I direct to be delivered 
to my Nephew EDWIN R. WATERS, if he be then living and in case of his 
death to my nephew ARCHIBALD O. WATERS, to be held by him in trust, 
until the youngest child of my said niece shall have completed his educa¬ 
tion to the satisfaction of said Trustees, or the survivor of them, and in 
die meantime to apply the income from said share to the best interests 
of said children of said LILA C. BRIGHTON. I make no provision for the 
children of my sister VIRGINIA because they are amply provided for: but 
I do direct that my son-in-law WILLIAM A. MILLER if he be living at the 
time of the final distribution of my estate, shall receive the share of my 
estate, to which any child of my sisters MARCEI^k, and CORNELIA, and 
my brother ENOCH, will then be entitled under the provision of this will; 

7 that is, in such case to be included in the distribution of any estate as if 
he were one of the children among whom distribution is directed to be 
made. I hereby revoke all other wills by me made ratifying and confirm¬ 
ing this and none other to be my last will and testament. In testimony 
whereof I hereto set my hand this First day of November A. D. 1911. 

/S/ Gabriel Edmonston (SEAL) 
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Signed, published, and declared by GABRIEL EDMONSTON, the above 
named testator, as and for his last Will and Testament, in the presence 
of Us, who in his presence and in the presence of each other have hereto 
set our hands as witnesses to the same. 

Deceased /S/ * * Conrad 

June 19, 1918 < /S/ Leigh Robinson 

Absent /S/ Richard D. ♦ * * 

(Filed May22, 1918, Clerk of 
Probate Court) 

(Admitted to Probate June 21, 1918) 


8 WHEREAS, I GABRIEL EDMONSTON of the City of Washington, 

District of Columbia did on the first day of November in the year of 1911, 
A. D. make and execute my last Will and Testament in the presence of 
three witnesses, and being desirious of amending the same do make and 
declare this to be a codicil thereto and attach it to said last will and 
testament as a part thereof. The recent death of my brother ENOCH 
EDMONSTON, who I named as one of my Executors in Said Last Will 
removes the possibility of his services. I therefore nominate and 
appoint my wife ROBERTA as sole executrix, and direct that no bond 
be required of her. In the event of my daughter MARY E. MILLER 
surviving my wife I nominate and appoint her the executrix on the same 
terms. 

In addition to the former bequests I give to my wife ROBERTA 
EDMONSTON absolutely all my lands in the County of Fairfax in the 
State of Virginia known as M Cedarcroft M together with the furniture and 
equipments thereof. Also my lands in the County of Montgomery in the 
State of Maryland known as "Long Island". 

To my faithfull servant JULIA FORREST I give an increase of 
wages of not less than one dollar each week so long as she may remain 
in the employment of my wife, or my daughter after the death of my 
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9 wife. In testimony whereof I hereto set my hand tw» Second day of 
May A. D., 1913. 

/S/ Gabriel Edmooston (SEAL) 
Signed published and declared by Gabriel Edmooston the above 
named testator as and for a codicil to a Will dated November 1, 1911 
in the presence of Us who in his presence and in the presence of each 
other have hereto set our hands as witnesses to the same. 

June 4, 1918 /S/ William Ballard 

June 3, 1918 /S/ (Illegible) 

June 12, 1918 /S/ * * Boehmer 

(Filed May 22, 1918, Recorder of Wills, Clerk of Probate Court) 
(Admitted to Probate, June 21, 1918) 


13 Estate of SOPHRONIA WATERS, 
Deceased. 


(Filed Nov. 4, 1955, Register of 
Wills, D. C. Clerk of Probate 
Court) 

Administration No. 61274 


Address of petitioner, 5900 Brunswick St., Sjxringfield, Virginia 


PETITION OF ADMINISTRATOR D.B.N., C.T.A. FOR 
INSTRUCTIONS RE DISTRIBUTION OF ESTATE 


The petition of Raymond M. Lawrenson, Jr., respectfully shows 
to the Court as follows: 

1. That petitioner is the duly appointed and acting Administrator, 
d. b. n., c. t. a. of the estate of Sophronia Waters, deceased, having been 
appointed May 19, 1955. 

2. That Sophronia Waters died July' 8, 1943, leaving a last will and 
testament dated September 12, 1939, which was duly admitted to probate 
and record by Order passed herein on April 12, 1943, and letters testa¬ 
mentary issued to Archibald O. Waters, the nominated executor, on 
April 21, 1943. 

3. That the First and Final Account of the said Archibald O. Waters, 
executor, was approved and passed July 23, 1944. 
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4. That as the result of the final distribution of the estate of Gabriel 
Edmonston, deceased. Administration No. 24771, in this Court, the es¬ 
tate of Sophronia Waters, deceased, became entitled to receive from the 
said Edmonston estate $9,932.48, which was received by petitioner on 

or about June 27, 1955. In addition to the foregoing amount, said estate 
is entitled to receive a portion of the distributive share of the estate of 
Edwin R. Waters, deceased, Administration No. 87803 in this Court, 
in the amount of approximately $2,200.00, and a distributive share of 
the estate of Aiverda A. Waters, deceased, Administration No. 87802, 
of this Court, in the amount of approximately $3, 600.00. This petitioner 
has filed in this Court his First and Final Account wherein is more spe¬ 
cifically set out the shares above mentioned and, after the allow¬ 
ance of costs of administration, there is shown by said First and Final 
Account a balance for distribution of $14,187. 75. 

5. That the will of said Sophronia Waters provides, in its residuary 
clause, as follows, 

"FOURTH:i All of the rest, residue and remainder of my es¬ 
tate, real, personal and mixed, of whatever nature and wheresoever 
situate, which at the time of my death shall belong to me, or shall 
be subject to my disposal by will, I give, devise and bequeath to 
my brother, ARCHIBALD O. WATERS of 355 Carlton Avenue, 
Borough of Brooklyn, City and State of New York, to have and to 
hold unto himself, his heirs, executors, administrators, and as¬ 
signs forever. 

ft In the event, however, that my said brother, ARCHIBALD O., 
WATERS, shall not survive me, or in the event that my said brother 
shall die in the course of, or as the direct result of the same acci¬ 
dent, epidemic or other calamity as shall cause my death, or if 
for any other reason my said brother, ARC HIB ALD O. WATERS, 
cannot personally take my aforesaid residuary estate, then and in 
that event, I give, devise and bequeath my aforesaid residuary es¬ 
tate to my niece, MRS. NELLIE L. FREEBURG, mentioned in 
Paragraph ’SECOND* of this my Will, to have and to hold unto 
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herself, her heirs, and assigns forever, In other words, I direct 
that in the event of the prior decease of my brother, ARCHIBALD 
Q WATERS, my residuary estate shall go to my niece, MRS. NEL¬ 
LIE L. FREE BURG, and not to any other heirs or next of kin of my 
said brother, ARCHIBALD O. WATERS." 

6. Archibald O. Waters died May 15, 1952, testate, a resident of 
Galesburg, Illinois, and his widow, Victoria John Waters, is his duly 
qualified and acting executrix, having been appointed by Hie Probate Court 
of Knox County, Illinois. 

7. That Nellie L. Freeburg died, intestate, September 10, 1949, a 
resident of Galesburg, Illinois, and on June 8, 1955, the Bank of Gales¬ 
burg (Illinois) was 'appointed administrator of the estate of Nellie L. Free¬ 
burg. 

8. That in view of the provisions of the residuary clause of the will 
of Sophronia Waters quoted above in paragraph 5, this petitioner is in 
doubt as to who is entitled to receive the balance for distribution as shown 
by his First and Final Account herein, and he is advised that both the es¬ 
tate of Archibald O. Waters and the estate of Nellie L. Freeburg claim 
the distribution. Because of said doubt, he has been advised by counsel 
and believes that he should present the matter to this Court in order that 
the Court may instruct him in the premises. 

WHEREFORE, the premises considered, petitioner prays: 

1. That such process as may be necessary issue to all parties who 
may be affected by the determination of the issues herein presented, re¬ 
quiring them to answer the exigencies of this petition and to assert their 
claims to said estate, if any. 

2. That this Court instruct petitioner regarding the correct distri¬ 
bution of said estate. 

3. That this Court grant such other and further relief as the nature 

of the case may require and to the Court seems just and proper. 
UCHTENBERG & LURIA /S/ Raymond M. Lawrenson, Jr. 

Attorneys for Petitioner. 
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16 DISTRICT OF COLUMBIA, ss: 

Raymond M. Lawrenson, Jr., being first duly sworn, de¬ 
poses and says that he has read the foregoing petition by him subscribed 
and knows the contents thereof, and that the statements made therein are 
true to the best of his knowledge, information and belief. 

/S/ Raymond M. Lawrenson, Jr. 

Subscribed and sworn to before me this 2nd day of November, 1955 

/S/ Mary B. Chaney 
Notary Public, D. C. 


17 Holding A Probate Court (Filed Nov. 17, 1955, Register 

of Wills, D. C., Clerk of 
Probate Court) 

ANSWER 

Comes now the Bank of Galesburg, Galesburg, Illinois, Adminis¬ 
trator of the Estate of Nellie L. Freeburg, deceased, Galesburg, Illin¬ 
ois, by its undersigned attorneys and for answer to the "Petition of Ad¬ 
ministrator D. B. N., C. T. A., For Instructions Re Distribution of Estate" 
does say: 

1. The respondent admits the allegations contained in paragraph 1 
through 8 in said petition. 

2. Respondent says that the proper construction of the entire will 
of Sophronia Waters requires that the entire amounts received by the 
Sophronia Waters Estate from and through the distribution of the Estate 
of Gabriel Edmonston including the distributive shares from the estates 
of Edwin R. Waters and Alverda A. Waters as set forth in paragraph 4 
of the petition are due and payable in full to this respondent as Adminis¬ 
trator of the Estate of Nellie L. Freeburg, deceased. 

/S/ R. Russell Eagan 

/S/ Charles R. Cutler 
Washington 6, D. C. 

Attorneys for Bank of Galesburg, 
Galesburg, Ill., Adm. of Estate 
of Nellie Freeburg, Deceased 
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(CERTIFICATE OF SERVICE) 
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(Filed Nov. 25, 1955, Register of 
Wills, D. C., Clerk of Probate 
Court) 

ANSWER OF VICTORIA JOHN WATERS, EXECUTRIX, 

ESTATE OF ARCHIBALD O. WATERS, TO PETITION 

FOR INSTRUCTIONS RE DISTRIBUTION OF ESTATE 

The answer of Victoria John Waters, executrix of the estate of 
Archibald O. Waters, deceased, respectfully states as follows: 

1. That this respondent admits the allegations of the petition of 
Raymond M. Lawrenson, Jr., administrator, d. b. n., c. t. a. for in¬ 
structions regarding distribution of the estate of Sophronia Waters, de¬ 
ceased. 

2. In further answer to said petition respondent states that the full 
balance for distribution of $14,187.75 represents shares distributed in 
June, 1955, in the estate of Gabriel Edmonston, deceased, who died May 
16, 1918, and whose will gave to his widow a life estate in the entire 
residuary estate of said decedent and provided that at the widow’s death, 
which occurred March 18, 1954, the said residuary estate was to be di¬ 
vided equally and per capita "between the children of my sisters Marcella 
and Cornelia and my brother Enoch who shall be living at the time of my 
death." Final distribution in the estate of Gabriel Edmonston, deceased, 
was made in June, 1955, and the distributees therein were the nieces 
and nephews of the decedent living at the time of the death of said Edmon¬ 
ston and who had a vested interest at the time of said Edmonston’s death. 

3. That at the death of the within decedent, Sophronia Waters, 
Archibald O. Waters, her brother, qualified as executor of said decedent’s 
estate, completed the administration thereof and received said decedent's 
residuary estate as provided by paragraph ’Fourth" of the will. 

4. At the time of said decedent’s death, July 8, 1943, Sophronia 
Waters, a niece of said Edmonston, had a vested remainder in the 
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estate of said Edmonston which vested immediately in Archibald O. 

Waters under the residuary clause of the will of Sophronia Waters. 

5. This respondent* is the duly appointed and acting executrix of the 

estate of Archibald O. Waters and, as such, is entitled to receive the 

full distributive share of the estate of Sophronia Waters, as shown by 

the first and final account of the administrator, d. b. n., c. t. a., the same 

having vested in Archibald O. Waters upon the death of Sophronia Waters. 

WHEREFORE, this respondent asks that this Court enter an Order 

instructing and directing the petitioner to distribute the full balance for 

distribution herein to the estate of Archibald O. Waters. 

/S/ Victoria John Waters 

Executrix of the Estate of 
Archibald O. Waters, Deceased 

Willey and Crooks 
By James A. Crooks 

Attorneys for respondent. Executrix of the 
Estate of Archibald O. Waters 
925 - 15th Street, N.W. 

Washington, D. C. 

State of Illinois) 

County of Knox) ss * 


Victoria John Waters, being first duly sworn, deposes and says that 
she has read the foregoing Answer by her subscribed and knows the con¬ 
tents thereof, and that the statements made therein are true to the best of 
her knowledge, information and belief. 

/S/ Victoria John Waters 

Subscribed and sworn to before me this 18th day of November, 1955 

/S/ Mabel Youngdahl 
i Notary Public 


(CERTIFICATE OF SERVICE) 
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Recorded Proceedings (Filed Feb. 15, 1956 

Book 245 Page 234 Register of Wills, D. C., 

Clerk of Probate Court) 

MEMORANDUM AND ORDER 

This cause came on to be heard on petition of the administrator, 
d. b. n. c. t. a. of the estate of Sophronia Waters, deceased, for instruc¬ 
tions regarding distribution of her estate. 

Sophronia Waters died January 8, 1943, leaving a last will and testa¬ 
ment dated September 12, 1939, which was duly admitted to probate and 
record and letters testamentary were issued to Archibald O. Waters, the 
nominated executor, on April 21, 1943. The first and final account of 
Archibald O. Waters was approved and passed on June 23, 1944. On 
May 15, 1952, he died. Raymond M. Lawrenson, Jr., was appointed ad¬ 
ministrator, d. b. n. c.t. a. on May 19, 1955. 

Additional property has come into the estate of decedent and 
$14,187. 75 remains for distribution after the costs of administration. 

This sum is claimed by the estate of one Nellie L. Freeburg, niece of 
decedent, and by the widow of Archibald O. Waters as executrix of his 
estate. 

The will of Sophronia Waters provides in its residuary clause that: 

"FOURTH: All of the rest, residue and remainder of my es¬ 
tate, real, personal and mixed, of whatever nature and wheresoever 
situate, which at the time of my death shall belong to me, or shall 
be subject to my disposal by will, I give, devise and bequeath to 
my brother, ARCHIBALD O. WATERS of 355 Carlton Avenue, Bor¬ 
ough of Brooklyn, City and State of New York, to have and to hold 
unto himself, his heirs, executors, administrators, and assigns 
forever. 

tT In the event, however, that my said brother, ARCHIBALD 
O. WATERS, shall not survive me, or in the event that my said 
brother shall die in the course of, or as the direct result of the 
same accident, epidemic or other calamity as shall cause my 
death, or if for any other reason my said brother, ARCHIBALD O. 
WATERS, cannot personally take my aforesaid residuary estate. 
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then and in that event, I give, devise and bequeath my aforesaid 
residuary estate to my niece, .MRS. NELLIE L. FREEBURG, 
mentioned in Paragraph "SECOND” of this my Will, to have and 
to hold unto herself, her heirs, and assigns forever. In other 
words, I direct that in the event of the prior decease of my bro¬ 
ther, ARCHIBALD O. WATERS, my residuary estate shall go to 
my niece, MRS. NELLIE L. FREEBURG, and not to any other heirs 
or next of kin of my said brother, ARCHIBALD O. WATERS." 

The Court is satisfied that the property in question should be dis¬ 
tributed to the estate of Archibald O. Waters. Taking the words of the 
testatrix and construing them in their common and ordinary meaning it 
appears that it was her intent for Archibald O. Waters to be sole legatee 
of the residuary estate unless he predeceased her. This did not happen. 

Thus at the death of testatrix the gift vested in him and no language clearly 
indicates that the gift was to be divested other than by his death during 
her lifetime. 

The language, "* * * if for any other reason my said brother, 
ARCHIBALD O. WATERS, cannot personally take * * *" the residuary 
estate, it will go to Mrs. Nellie L. Freeburg, does not alter this conclu¬ 
sion. It is rather evident that the testatrix intended her estate to go to 
her niece rather than to the heirs or next of kin of Archibald O. Waters 
only if he predeceased her. See 19 D. C. Code 110. 

Lastly, we find no merit to the contention that a portion of the property 
in dispute is distributable through paragraph ’Second" of the will rather 
than through the residuary clause. 

It is thus by the Court this 15th day of February, 1956, 

ORDERED that the petitioner distribute the balance of the estate 
of Sophronia Waters under the residuary clause of her will to the estate 
of Archibald O. Waters. 

/S/ L. Youngdahl 
Judge 
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24 (Filed Mar. 15, 1956, Register 

of Wills, Clerk of Probate Court) 

NOTICE OF APPEAL 

Notice is hereby given that the Bank of Galesburg, Galesburg, Illin¬ 
ois, Administrator of the Estate of Nellie L. Freeburg, deceased, hereby 
appeals to the United States Court of Appeals for the District of Columbia 
from the Order of this Court directing the Administrator of the Estate 
of Sophronia Waters, deceased, to distribute the balance of said estate's 
assets to the estate of Archibald O. Waters, which Order was entered in 
this proceeding on February 15, 1956. 

/S/ R. Russell Eagan 

/S/ Charles R. Cutler 

800 World Center Building 
Washington 6, D. C. 

Attorneys for Bank of Galesburg, 
Galesburg, Illinois, Administra¬ 
tor of the Estate of Nellie L. 
Freeburg, Deceased, Appellant. 


25 Recorded Proceedings (Filed Apr. 11, 1956, Register of 

Book 246, Page 656 Wills, D. C., Clerk of Probate 

Court) 

JOINT STIPULATION OF FACTS ON APPEAL 
Pursuant to Rule 76 of Federal Rules of Civil Procedure, the Bank 
of Galesburg, Galesburg, Illinois, Administrator of the Estate of Nellie 
L. Freeburg, deceased, appellant herein, Raymond M. Lawrenson, Jr., 
Administrator d. b. n., c. t. a. of the Estate of Sophronia Waters, de¬ 
ceased, and Victoria John Waters, Executrix of the Estate of Archibald 
O. Waters, deceased, appellees, hereby stipulate to the following facts, 
as a part of the record on appeal in the above-entitled cause: 

Gabriel Edmonston died a resident of the District of Columbia on 
May 16, 1918, leaving a last will and testament dated November 1, 1911, 
which was admitted to probate and record in the United States District 
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Court for the District of Columbia on June 22, 1918, and decedents 
widow, Roberta Edmonston, was appointed and qualified as Executrix 
thereof in Administration No. 24771. 

At the time of the death of Gabriel Edmonston the gross assets 
of the decedent as appears from accounts of the Executrix, consisted of: 
Cash $ 2,093.79 

Real Estate, at 

assessed values 42,802.00* 

. i 

Stocks and Bonds 16, 384.00 

Mortgages and Notes 18, 500. 00 

Jewelry 25.00 

$79, 804. 79 

* (Included in this amount is one parcel which was under contract 
of sale for $6, 800.00 at time of death.) 

26 The above assets, less $2600.00 of debts, constituted the residuary 

estate of decedent, Gabriel Edmonston, and were held by the Executrix, 
under the terms of the will, with power to sell, invest, re-invest and 
manage and pay over the income to herself and another, as life benefi¬ 
ciaries. The widow-executrix lived in the family residence, 1128-12th 
Street, N. W., Washington, D. C., in which she had a life estate, until 
her death, March 18, 1954. 

Throughout the administration of the life estate until the death of the 
Executrix and life beneficiary, the funds of the estate were invested and 

re-invested, with Court approval, in notes secured by First Deeds of 

* 

Trust on real property in the District of Columbia; no real estate was 
acquired. By 1926 all real property had been sold. The Executrix* 
Nineteenth Account shows that as of July 31, 1942, the estate consisted 
of cash on deposit, $7, 559.05, and notes secured by First Deeds of Trust, 
$112, 975. 00, for a total of $120, 534.05. The Executrix* Twentieth Ac¬ 
count shows that as of July 31, 1943, the estate consisted of cash on de¬ 
posit, $5, 934. 05, and notes secured by Deeds of Trust on real estate, 
$114,600.00, for a total of $120, 534. 05. 

On the death of the widow-executrix James A. Crooks was appointed 
Administrator, d. b. n., c. t. a. 
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Said Administrator, with approval of the Court, sold the 12th 
Street property and converted the deed of trust notes to cash. Upon 
approval of his final account, on June 21, 1955, the Edmonston Estate 
consisted of $129,122.34, all cash, distributable in thirteen per capita 
shares to the nieces and nephews of Gabriel Edmonston who were living 
at Edmonston's death, and distribution was made in accordance with 
statement Relating to Distribution" filed with the Administrator's final 
account and designated as part of the record on this appeal. The per 
capita interests vested in the distributees as of May 16, 1918, the date 
of Edmonston's death. 

One of said thirteen per capita shares was distributed to the Estate 

of Sophronia Waters. The facts contained in the Petition for Instructions, 

and made part of the record on this appeal, are correct. 

/S/ William R. Lich tenberg 

Attorney for Raymond M. Lawrenson, 
Jr., Administrator d. b. n., c. t. a. 
for the Estate of Sophronia Waters, 
Deceased, Appellee 

/S/ James A. Crooks 

Attorney for Victoria John Waters, 
Executrix of the Estate of Archibald 
O. Waters, Deceased, Appellee 

/S/ Charles R. Cutler 

Attorney for Bank of Galesburg, 
Galesburg, Illinois, Administrator 
of the Estate of Nellie L. Freeburg, 
Deceased, Appellant 

Approved: 

Date: April 11, 1956 /S/ I*. Youngdahl 

JUDGE 
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APPELLEES' STATEMENT OF QUESTIONS PRESENTED 

1. Question numbered 1 by appellant is correctly stated. 

2. In the opinion of appellees appellant’s question num¬ 
bered 2 is: 

Whether, in view of the language of the will of 
Sophronia Waters, the vested interest of Archibald 
Waters entitles his estate to the current distribution, 
or the gift over to Nellie Freeburg took effect, thereby 
entitling her estate to such distribution, both having 
survived the testatrix and both having died before the 
assets were in possession of testatrix’ estate. 
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Victoria John Waters, Executrix of the Estate of 
Archibald 0. Waters, Deceased, Appellees 


Appeal From the United States District Court for the 
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JOINT BRIEF FOR APPELLEES 


SUMMARY OF ARGUMENT 

1. Only tangible personal property passed under para¬ 
graph Second. 

2. By paragraph Fourth Archibald Waters, having sur¬ 
vived testatrix, was vested with her residuary estate includ¬ 
ing the current distribution. 

3. The distribution in question is personalty. 
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INTRODUCTION 

The distribution which is the subject of this appeal passed 
either under paragraph Second or paragraph Fourth of 
Sophronia Waters’ will. The District Court held that it 
passed under paragraph Fourth to Archibald Waters, the 
residuary legatee, and that paragraph Second was inap¬ 
plicable. Appellees agree with the distribution ordered by 
the District Court for the reasons hereafter discussed. 

ARGUMENT 

1. Only Tangible Personal Property Passed Under 
Paragraph Second 

The bequest in paragraph Second of Sophronia Waters’ 
will covers only tangible personal property contained in the 
home of testatrix. The general description: “ * * * all of 
my furniture and all other contents that shall be in my home 
at the time of my death,” followed by the enumeration of 
“ * * * jewelry, clothing and all other personal property of 
any nature, except money,” reflects a clear testamentary 
intention to give her niece her tangibles, i.e., articles of fur¬ 
niture, clothing, jewelry and the like that a female relative 
would be expected to use and enjoy. 

To determine testatrix’ intention the words, “all other 
personal property” as used in context must be given their 
ordinary meaning. The courts are quite uniform in hold¬ 
ing that the words “personal property” used in a will, 
unless a different intention is clearly evident from the will 
as a whole, are intended to include tangibles only. 57 Am. 
Jur. 888, sec. 1339. 

In Estate of Kruger , 131 P. 2d 619, 55 Cal. App. 2d 619, 
the court had a similar matter to pass on and concluded 
that the words “all my personal property” were used “in 
the popular sense, and thereby meant only such goods and 
chattels as are the subject of personal use, or comfort, 
rather than in the legal sense which embraces all classes of 
property except real estate.” There “all my personal 
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property’’ was bequeathed to a brother, a cash legacy tq a 
sister and the balance to decedent’s widow. The estate con¬ 
sisted only of personal property. The court said: 

“With reference to the bequest made to the widojw, 
when we take into consideration the entire scheme or 
dominant plan of the will, the property disposed of, the 
persons named as legatees, the words used, and the 
context, we are impressed that the obvious intention of 
the testator was to give his brother those articles jof 
personal property that were personal to him and could 
be utilized in a like capacity by his brother; that he 
intended to give $1,000 to his sister, and that thereafter 
whatever belonged to or remained in the estate aftjer 
payment of debts should go to the widow.” 

The general scheme or plan of the testatrix is clearly 
evident. She gave her tangibles to her niece, a $100 cash 
legacy to her nephew, and “all the rest, residue and re¬ 
mainder of my estate, real, personal and mixed, of what¬ 
ever nature or wheresoever situate, which at the time lof 
my death shall belong to me, or shall be subject to my dis¬ 
posal by will,” to her only brother. This is, in fact, tjie 
distribution actually made as shown by the executor's finhl 
account, approved by the Court in 1944. 

In Re. Parson’s Estate, 54 A. 2d 287, 161 Pa. Sup. 330, 
the court asks and answers the very question here involved. 

“Was she (testatrix) limiting her gifts to things 
which were personal to herself * • • ? All her personal 
property except one ring is given to her favored legja- 
tees and all the residue of her estate to her favored 
charity. As testatrix understood that term it was 
limited to that class of property which may be (in¬ 
scribed as paraphernalia incidental to the comfort and 
convenience of the possessor. • * * Most people wtyo 
are unaccustomed to drawing distinctions between 
kinds of property and what is included in one or the 
other, in speaking of their ‘personal property’, would 
be surprised that they conveyed the meaning that their 
bank accounts, stock and bonds, and wearing appaijel 
were of the same classification. Their own interpret^- 



4 


tion of such a description would exclude everything 
except that which was distinctly attached to the per¬ 
son, either physically or by intimate association.’* 

It may be argued that, unlike Parson’s Estate, where the 
court found “that testatrix did not consider her money to 
be her ‘personal property’ ”, here testatrix specifically ex¬ 
cluded money from the bequest. The simple answer is, 
however, that there was almost $600 cash in her home, and 
approximately a like amount in a building association. It 
is evident testatrix kept cash in her home for living ex¬ 
penses, for she had no bank account. It may be assumed 
the building and loan account represented her savings, earn¬ 
ing dividends and not considered available for expenses. 
This is commonly so with elderly people. Thus, the 
“money” she intended to exclude was that in her home. 
There is little doubt that the gift under paragraph Second 
was limited to “the effects of the testatrix, which are of a 
personal nature, subject to her personal use, comfort and 
adornment.” Obetz v. Boatmen’s Nat. Bank, 234 S.W. 2d 
618 (Mo.). 

The Court aptly stated in O’Malley’s Estate, 238 Wis. 
456, 300 N.W. 10: 

“We doubt very much if the term ‘personal prop¬ 
erty’ as used among laymen commonly includes such 
things as money, promissory notes, bonds, mortgages 
and other securities. Our observation has been that 
the term is most commonly used to refer to tangibles. 
Whether that is true or not it is clear that testatrix 
used it in that sense in writing her will. Construed as 
the appellant would have it construed, the making of 
the will would have been almost a useless procedure.” 

Appellant urges that because the Edmonston estate in 
1918, when it vested in the remaindermen, consisted of real 
property, cash and notes, and in 1943 consisted principally 
of notes, these assets were personal property within the 
intention of paragraph Second of Sophronia Waters’ will. 
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It cites Given v. Hilton, 95 ILS. 591, 24 L. ed. 458, where 
the Court said that the presumptions of the ejnsdem generis 
rule are “rebutted by anything that shows the larger sub¬ 
ject was in fact in the testator’s view.” Nothing in 
Sophronia’s will shows the “larger subject” was in her 
“view.” To the contrary, she carefully provided that h|er 
brother should have the residue, including all other prop¬ 
erty “which at the time of my death shall belong to me or 
shall be subject to my disposal by will.” 

From an examination of the will as a whole, as required 
by established rules of construction, it is clearly evident 
that testatrix’ only brother was her favored beneficiary. 
This is emphasized when we consider the nature of hjer 
modest estate, consisting of money and tangibles. Tjie 
residuary clause must be given as much consideration as 
other parts of the will; it cannot be ignored or assumed to 
be an afterthought. Here, certainly, much care was given 
to the residuary clause. 

In Obetz v. Boatmen’s Nat. Bank, supra, the court said:j 

“A residuary clause is not a catch-all, in which £s 
cast worthless, non-existent or unwanted things }o 
clean up, as it were, the debris of an estate. * * * 

“But we cannot believe, viewing this will from its 
four corners, as we must, that such was the intention 
of testatrix. Neither does this construction reflect 
carelessness on the part of her attorney. In fact, jit 
accentuates his carefulness and clearly shows to us, that 
by insertion of the residuum clause, the term personal 
property was used in its limited and restricted sense, 
was so understood by testatrix and her scrivener, and 
not in the broad and general acceptation of the teri^i, 
which would include everything except real estate, 
(citing cases) 

“ ‘If the true intent and meaning of the testator cap 
be thus clearly ascertained by the court, then all tech¬ 
nical rules of construction must give way. •••’’» 
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Clearly, it was the intention of testatrix to confine the 
gift in paragraph Second to her tangible personal property 
in her home, and no part of the Edmonston distribution 
passed thereunder. 

2. By Paragraph Fourth Archibald Waters, Having Survived 
Testatrix, Was Vested With Her Residuary Estate Includ¬ 
ing the Current Distribution 

Under paragraph Fourth of Sophronia Waters’ will the 
residuary estate, including her vested interest in the 
Edmonston estate, passed to Archibald Waters at the death 
of testatrix. 

Paragraph Fourth can be divided into three parts: 

1. The first paragraph gives Archibald 0. Waters a fee 
simple estate in the residuum. 

The will gives the residue, “real, personal and mixed, of 
whatever nature and wheresoever situate, which at the 
time of my death shall belong to me, or shall be subject to 
my disposal by will,” to Archibald Waters “to have and 
to hold unto himself, his heirs, executors, administrators, 
and assigns forever.” There is no doubt that Archibald 
Waters took a vested fee in the entire residuary estate. 
This cannot be divested unless there follows clear language 
which expresses the intention of testatrix to divest Archi¬ 
bald Waters. 

2. The first sentence of the second paragraph provides 
for a gift over to Nellie Freeburg if Archibald Waters 
predeceases the testatrix, or the testatrix and Archibald die 
from a common cause or “for any other reason” Archibald 
“cannot personally take” the residuary estate. 

In this sentence the testatrix undertakes to establish cir¬ 
cumstances under which the outright fee simple gift in the 
first paragraph will not go to Archibald. 

3. The last sentence of the second paragraph states: “In 
other words, I direct that in the event of the prior decease 
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of my brother, • * * my residuary estate shall go to my 
niece * * * and not to any other heirs or next of kin of my 
said brother, * • V’ 

This sentence explains and limits the preceding sentence. 

Archibald Waters, as executor of the estate of Sophronia 
Waters, received approval of his final account in 1944 an<l 
the residuary estate was distributed to him as residuary 
legatee. The vested interest in the Edmonston Estate, al¬ 
though not ascertainable at that time and conceivably not 
even thought to exist, also passed to Waters as residuary 
legatee. Re: Ingham, 172 A. 662 (Pa.). 

In Clement v. Whittaker, 231 F. 940 (C.C.A. 3rd (N.J.)^ 
a testator by his residuary clause disposed of “all the rest[ 
residue and remainder” of his estate. After his deatl| 
there was paid to his executors a sum which accrued to hini 
as a legatee of a predeceased brother, distribution thereof 
having been deferred until the termination of a life estate 
created in the brother’s will. The Federal Circuit Court of 
Appeals said: 

l 

“Such residuary clause is to be construed as carrying) 
said fund: 

“(a) Because, in construing such clause, the lawi 
takes such words as a testator uses, and ascertains whati 
he meant to say from what words he used; * * • 

“(b) The words used are to be construed in their 
common, ordinary meaning. * • • 

“(c) Whether the testator knew that he owned the 
fund here in question when he made the residuary be¬ 
quest is immaterial. The test of the power of the resid-i 
uary clause to carry property is whether the property 
was the testator’s, and not whether he knew it was his. 
Dalrymple v. Gamble, 68 Md. 523,13 Atl. 156. • • * 

i 

“(d) In the absence of any intention to exclude 
therefrom, a general residuary clause carries all rever¬ 
sionary interests. 

“(e) In this case the federal court follows and 
adopts the construction placed by the Court of Errors 
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and Appeals of New Jersey, * * * when that court held 
that the devise * * * was a vested legacy/ ’ 

The words “personally take” do not negative the tes¬ 
tatrix’ intention to give Archibald Waters an indefeasible, 
vested interest in the residue. 

The word “take” in law means: 

“To receive property as one’s own; to receive the 
title to property.” Webster’s New International Dic¬ 
tionary. 

“To acquire the title to an estate; to receive or be 
entitled to an estate in lands from another person by 
virtue of some species of title.” In re Block, 211, 
N. Y. S. 621, 622, Quoted in Black’s Lem Dictionary. 

“Take” as used in the law of wills is far more compre¬ 
hensive than simply meaning to receive into possession and 
literally means the acquiring of an interest whether it be a 
present or future right to possession. 

The draftsman of this will, obviously a lawyer, employed 
in one sentence the words “personally take” and in the 
next sentence the words “not to any other heirs or next of 
kin of my said brother.” 

The question then arises whether the testatrix intended 
the gift over to take effect upon the death of Archibald 
whenever that might occur or only if Archibald’s death 
occurred prior to that of the testatrix. The intention of the 
testatrix thus must be interpreted by applying certain rules 
which have become well settled in the law of wills. 1 

For the Freeburg estate to receive the distribution it 
must be held that Archibald’s vested interest was subject 
to being divested. And if that be so, then at what time did 
the divesting occur? 

i A clear discussion of the general principles of construction involving the 
main issue here is contained in Simes, The Law of Future Estates. VoL II, 
pp. 41 through 47, Secs. 322 through 326. 
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It is a fundamental rule that the law favors the earliest 
possible vesting of the fee, and that in the absence of clear 
language expressing a contrary intention, the Courts will 
not attribute to the testator an intention to divest the 
first taker. ! 

Tomlin v. Laws, 301 HI. 616,134 N.E. 24 
Rusch v. Melosh, 33 A. 2d 390,133 N.J. Eq. 502 
Manice v. Manice, 43 N.Y. 303 

March v. March, 186 N.Y. 99, 78 N.E. 704, 8 L.R.A. 
(N.S.) 180. 

i 

The will of Sophronia Waters is devoid of any language 
showing her intention to divest Archibald of his interest so 
long as he survived the testatrix. 

“It is a well settled rule of construction of wills thiit 
when, by the language of the will, an estate is devised 
to one person, and in case of his death to another, th^ 
contingency ‘his death’ refers to death during the life¬ 
time of the testator, in the absence of other words of 
the will showing a different intention. • • • 

“The rule is that in doubtful cases the law favors 
that construction which will give the first taker a fee 
simple.” 1 

Tomlin v. Laws, 301 HI. 616,134 N.E. 24 

In instances where the language used by a testator is notj 
as clear as in the instant case the Courts have adopted ^ 
rule of construction which holds that a limitation over toj 
take effect in case of the death of the legatee before he has 
received his share, does not take effect if the legatee lives 
to become entitled to it though he dies before it is paid. In 
Jarman on Wills, at page 2119, this much quoted authority ! 
states: 

“If no such period is indicated by the particular will j 
it becomes a question whether there is not some time i 
at which, according to the general law regulating the 
subject, the gift may properly be said to be receivable 
and to which the testator may fairly be supposed to 
refer. 


I 
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“It has been held where the will provides for a gift 
over if the first taker * dies before distribution’ or ‘be¬ 
fore receiving his share’, death of the first taker sub¬ 
sequent to the testator’s death but before final distribu¬ 
tion will not defeat the right of the estate of the first 
taker because the estate vested in the first taker on the 
death of the testator and was payable to the first taker’s 
estate.” 

Thus, where by the language of a testamentary gift an 
immediate interest is created in a person but in case of his 
death to another and no time is indicated in the will, the 
Courts have adopted the principle that it will be presumed 
that the testator meant the death of the legatee prior to his 
own and that consequently if the first taker survives the 
testator his interest becomes absolute and the gift over fails. 
57 Am. Jur. 818, 819. In the instant case the language of 
the will is such that an immediate interest was created in 
the beneficiary, Archibald. He survived the testatrix, and 
the gift vested indefeasibly in him at the testatrix’ death. 
The language of Sophronia’s will leaves no room for spec¬ 
ulation; and even if from the testamentary language any 
question arises as to intention of the testatrix to divest 
Archibald, it should not be held to continue beyond the time 
when the residuary estate was de jure receivable by Archi¬ 
bald—that is, at the death of Sophronia or certainly no 
later than the distribution of her estate in 1944. 

In an annotation at 142 A.L.R. 138, there is cited as in¬ 
dicative of this rule of construction, the case of Sampson 
v. Sampson, 1 Ch. (1896) 630, 635: 

“There is a class of cases which have not infre¬ 
quently been considered by the courts, and appear to 
me to have some bearing on this point: I mean those 
in which there has occurred a gift over on the death of 
a legatee before actually receiving his legacy. * * # 
These cases are not entirely consistent among them¬ 
selves; but this at least they establish—that whether 
or not a testator can effectually cause a vested gift to 
be divested before it has actually come to the hands of 
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the legatee, such an intention ought not to be attributed 
where the words are not clear; and in cases where the 
words are susceptible of such an interpretation, the 
court has held that the period over which the operation 
of a divesting clause of this kind is to extend ought nojt 
to be held to continue beyond that at which the legacjr 
is de jure receivable.” 

The authorities quoted in Appellants’ brief on this point 
are not to the contrary. It will be noted the citations deal 
in each instance with the problems arising where the will 
under construction contains a preceding life estate or othe^* 
intervening interest which postpones the enjoyment of th^ 
alternative remainders. Pyne v. Pyne, 154 F. 2d 297, cited 
by appellant, recognizes the distinction between that type 
of case and the present case. Here Sophronia’s will createjs 
no intervening estate, nor does she by any language intend 
to postpone the enjoyment of her estate by the residuarjy 
beneficiary. She plainly intends her brother to take the 
residue if he survives her. It is not Sophronia’s will which 
postpones enjoyment—rather it is Edmonston’s will. But 
Edmonston did not provide for alternative gifts—as appel¬ 
lant concedes, he created vested remainders in his nieces 
and nephews “living at the time of my death.” That was 
1918. Sophronia was a niece then living; she had a veste|d 
remainder which passed under her will immediately at h^r 
death. Archibald survived her; he was her residuary lega¬ 
tee if he survived, and he took then and there. 

Thus, applying these rules of construction, the testatrix 
intended that if Archibald Waters was alive at her dea^h 
and took the residuary estate that was the end of it, apd 
the gift over to Nellie Freeburg failed. 

On the other hand, if Archibald did not survive her, th^n 
testatrix did not want her residuary estate to go to his 
heirs or next of kin by operation of law, i.e., by substitution 
as provided by Section 19-110 , D. C. Code . This anti-lap&e 
statute, doubtless in the mind of the draftsman of the will, 
would have the effect of vesting the residuary estate in 
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Archibald’s heirs and next of kin, if he had predeceased the 
testatrix. The quoted language was employed to avoid 
the effect of this Code provision and to assure that Nellie, 
and not the heirs and next of kin of Archibald, would re¬ 
ceive the residuum if Archibald did not survive testatrix. 
This is the sole reason for the language and there is no 
other interpretation that can be put upon it. 

It is submitted, the simple answer to the issue raised 
herein is that at the death of testatrix her vested interest 
in the Edmonston estate passed by her residuary clause 
to her residuary legatee and he, having survived testatrix, 
did “personally take” in 1943. 

3. The Distribution in Question Is Personalty 

Appellant labors his point that the Edmonston resi¬ 
dence, although sold by order of court, vested in the re¬ 
maindermen and retains its identity as realty. Under the 
order of the lower court it is unnecessary to go behind the 
Edmonston Estate cash distribution. 

Edmonston’s will empowered the executors to sell the 
testator’s real estate and at the death of the life bene¬ 
ficiaries directs them to “divide all my estate equally and 
per capita” among testator’s nephews and nieces living at 
his death. (J.A. 4, 5) 

An order of the Probate Court authorized and directed 
the administrator, d.b.n., c.t.a. of Edmonston to sell the 
residence property pursuant to this power. This is not 
here in question. 

We are concerned now only with the cash for distribution 
in the hands of Sophronia’s fiduciary. If the lower court 
is affirmed, as we submit it must, the current distribution 
passes under Sophronia’s residuary clause. 
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CONCLUSION 

The judgment below should be affirmed. 

Respectfully submitted. 
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